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BRJEUN1NGER <& FELLMAN
Attorneys at Law
1829 Front Street
Scotch Plains, New Jersey 07076
(908) 490-9900
Attorneys for Plaintiff

CATHERINE ALEXANDER

Plaintiff.

v.

COUNTY of UNION; GEORGE
DEVANNEY, County Manager and
individually; CHARLES S1GMUND,
Director of County Department of Parks and
Recreation and individually; DANIEL
BERNIER, Director of Park Planning and
Maintenance, and individually,

Defendants.

RECEIVED/ RLFD

2008

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - UNION COUNTY
DOCKET

304 "
Civil Action

COMPLAINT
AND

DEMAND FOR JURY TRIAL

&

Plaintiff, Catherine Alexander, residing at

way of Complaint against the Defendants, says:

PRELIMINARY STATEMENT

Plaintiff brings this action against her former employer, the County of Union, and certain

County officials alleging violations of the Conscientious Employee Protection Act,N.J.S.A. 34:19,-

1, ei seq., ("CEPA") which protects her from retaliation by her employer for complaining about

i actions whicJfjhe reasonably believed to be in violation of applicable State and County laws and

in violation of public policy. Plaintiff also alleges breach of contract, breach of the covenant of
V•N

good faith and" fair dealing, and violations of Plaintiffs rights under the Public Employees
.V.
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Retirement Act, N.J.S.A. 43:15A-\, et seg and N.J.S.A. l!::4-]3.

PARTIES

PLAINTIFF

1. PlaintiffCATHERJNE ALEXANDER (hereinafter "Alexander" or "Plaintiff) was

employed by the County of Union in its Department of Parks and Recreation, Division of Park

Planning and Maintenance as an environmental engineer from March 17,2001 until her termination

on April 20, 2007.

DEFENDANTS

2. Defendant COUNTY OF UNION (hereinafter "County") is a political subdivision

of the State of New Jersey with general offices in the Union County Administrative Building,

Elizabeth, New Jersey.

3. Defendant GEORGE DEVANNEY (hereinafter "Devanney") is, and was during the

applicable period of time, the Manager of Union County and, as such, possesses the ultimate

authority to hire and fire County employees.

4. Defendant CHARLES SIGMUND (hereinafter "Sigmund") was during the

applicable period of time, the Director of the County Department of Parks and Recreation with

authority to maJce employment decisions relative to employees of his department.

5. Defendant DANIEL BERNIER (hereinafter "Bernier") was during the applicable

period of time, the Director of the Division of Park Planning and Maintenance, a subdivision of the

Department of Parks and Recreation, and the direct supervisor of Plaintiff.
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STATEMENT OF FACTS

A. Plaintiff's Work Status

6. Plaintiff began her employment in March, 2001 as an environmental engineer

working to correct, improve and otherwise preserve the parkJands in Union County. She had a

strong interest in working in the Union County Park System. Throughout Union County there exists

an especially beautiful, historic park system, designed by the renowned Olmsted Brothers, sons of

the world- renowned landscape architect Frederick Law Olmsted who designed New York City's

Central Park and other beautiful publicly owned parkJands throughout the United States many of

which are listed on the National Register of Historic Places.

7. The County officials, Defendants Charles Sigmund and Daniel Bernier, and then

County Manager, Michael LaPolla were interested in hiring Plaintiff. However, she was advised that

the County could offer her only a "seasonal" position to start. The "seasonal" position is limited by

civil service law to such employees as lifeguards, gardeners and the like for a six-month period,

needed during a particular season of the year. Plaintiff, a professional, prepared to work full-time,

obviously did not fit into that category, but Defendants told her it was the best they could do at that

time

8. At first, Plaintiff turned down the County's offer of the "seasonal" job. However,

Defendants, with LaPollo's approval, promised that within six months Plaintiff would be given

a full-time position on the civil service track for permanent employees. They assured her that

passage by the citizens of Union County of the Open Space Trust Fund would provide the funds to

establish one or more new full-time planning positions. Relying on this promise, Plaintiff accepted
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the job, and moved to Union County in order to comply with the residency laws. She anticipated

a long career with Union County,

9. As a seasonal employee, Plaintiff was retained for only twenty hours per week,

received no benefits, was not placed on the State pension system and had no job security. She often

worked more than the twenty hours each week because the job responsibiJities required it.

10. Plaintiff met with Defendant Sigmund before expiration of her first six months of

employment. At that time Sigmund advised, after speaking with then County Manager LaPolla, that

she would not be given a permanent position at that time but would receive a raise in pay and a

longer work week. She still would receive no benefits nor job security. Neither would she be

eligible for the State pension system. Sigmund advised that a full-time position would be

forthcoming shortly.

11. In an effort to avoid the law prohibiting the employment of a seasonal employee for

longer than six months, Defendants engaged in a sham procedure by which they fired Plaintiff every

six months and immediately rehired her without even notifying her and without Plaintiff losing any

time from work. Union County has repeatedly engaged in a pattern and practice of illegally placing

full-time employees in the "seasonal" category in order to avoid civil service tenure rights and to

cheat them out of benefits. Plaintiff had no knowledge at the time that the Defendants were violating

the law.

12. Defendants kept Plaintiff in the "seasonal" status for the remainder of her

employment, regularly promising that "George (County Manager George Devanney] would be the

one to create a position to present to the Board of Freeholders", that "they certainly wanted her

employed with a ful! time permanent position," and that "there were Freeholders who were
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supportive of her and the important work she was doing". Plaintiff regularly reminded Defendants

Sigmund and Bemier of the promises they had made of full-time, regular employment.

B. Plaintiffs Work Responsibilities

13. In the performance of herjob, Plaintiff was singularly responsible to investigate and

correct encroachments of publicly owned parklands of the County. Some of these encroachments

were small and easily correctable; however, many others were large and more destructive, requiring

action by the County Police and the County Counsel. In some instances, trees in the parks were cut

down, the land plowed and structures built on the County park lands.

14. Plaintiff was surprised and deeply concerned by the number and extent of the

encroachments - literally in the hundreds It was herjob to identify, confirm and rectify each

encroachment, apprising Defendants to take the necessary law enforcement and legal actions to

ensure that the public parklands were stewarded according to the public trust and County and New

Jersey laws. Where legal action was required, the Office of the County Counsel was to become

involved.

15. Plaintiff was concerned, not only because it was herjob to be concerned, but also

because disregarding the encroachment problem violated certain laws and regulations of the State

of New Jersey pursuant to the New Jersey Green Acres Program which might cause the State to

withhold large sums of money from the County. Also, she was aware that approximately 1,000 acres

of the 6,000 acres of the park system are currently listed on the National Register of Historic Places

(NRHP). The remaining acres have either been nominated or are considered eligible to be nominated

to NRHP. However, Plaintiff was concerned that since an eligibility criterion for NRHP listing
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was the integrity of the originally designed boundaries, many acres could be rejected from the

historic record that would otherwise have been accepted.

16. During the early years of her employment, Plaintiff, working with the County

Counsel Office, prepared two ordinances - The Tree Protection Ordinance, Article VII, Sees. 115-

38-45, and Encroachment of County Property, Article VII, Sees. 115-46-54 (Exhibits A and B)

which were duly passed and put into effect in 2003. These ordinances clearly describe prohibited

actions and provide penalties for violations. Later, Plaintiff worked on a "Dear Neighbor" letter

extensively with many levels of County government, designed to be sent to all residents of the

County living within 200 feet of a County parkland boundary line. This was to alert neighboring

citizens of the law and their responsibility not to encroach onto the publically owned parklands of

the Union County Park system. It was believed that many of the more minor encroachments had

been done by persons who may not have understood the law and the prohibited conduct.

17. However, Plaintiff learned that actions against known encroachers in a growing

number of egregious cases were pursued selectively by the County depending on the identify of

the encroacher. Most wrongdoers were never pursued at all.

18. During the last two to three years of her employment, Plaintiff found less and less

interest in the eradication of the hundreds of encroachments in the County by upper management,

specifically by Defendant Devanney and County Counsel Robert E. Barry. During her employment,

not a single summons was issued by the County pursuant to the two Ordinances designed to fight

the ever increasing encroachment problem. The "Dear Neighbor" letter remained on Defendant

Devanncy's desk, unsigned and unmailed.

19. Becoming increasingly frustrated with the lack of action by her superiors, Plaintiff
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contacted the New Jersey Department of Environmental Protection, Division of Green Acres,

Bureau of Land Stewardship, which oversees the open spaces within the State. Since Green Acres

provides millions of State money to Union County in furtherance of Green Acres programs, it has

the power to oversee the County in its proper use and maintenance of the parklands by imposing

certain regulations and responsibilities.

20. On or about August, 2006, Plaintiff spoke with Bruce Bechlloff, an employee of

Green Acres. Plaintiff asked if a County, under Green Acres rules and regulations, could selectively

enforce prohibitions against encroachments. He replied, "Absolutely not." He advised that each and

every encroachment, particularly once identified by the County, had to be addressed regardless of

its size and the identity of the encroacher. Plaintiff expressed her concerns about how known

encroachments were being ignored by Union County. Mr. Bechtloff turned the matter over to a

Mike Heenahan who concentrated on encroachment problems.

21. Mr. Heenahan came to Union County for two days in August, 2006 meeting with

Defendant Bernier and investigating County parkland boundaries and the encroachments associated

with them. In January, 2006, Mr. Heenahan spent a day with Plaintiff, continuing to review the

numerous encroachments on County parklands. Mr. Heenahan expressed his opinion that Union

County had the worst encroachment situation in the State.

22. In the fall of 2006, Plaintiff began to take on other projects for the Division, not

going out personally as often as she had to inspect encroachments. She recognized with increasing

dismay that nothing was being done to address the considerable problem of encroachments. Mr.

Bernier agreed with her frustration, saying, "] don't blame you. Let me talk to Chuck [Sigmund]

again" and assigned her other projects in line with her education and experience.
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23. Plaintiff spoke with Bernier and Sigmund often about the need to address the

encroachment problems fairly as each one arose. She expressed concern that the County might lose

much needed Green Acres money. They both indicated agreement with her but understood and

related that, unless the County was willing to issue summonses to the offenders and bring suit

against them if the problem did not get corrected, they, on their own, were powerless to act.

C. Plaintiffs Termination

24. On April 4, 2007, Plaintiff received a string of e-mails initiated by Jeff Tandul, a

member of the Union County Parks and Recreation Advisory Board, consisting of qualified

volunteers who live in the County, appointed by the Board of Freeholders. Mr. Tajidul writes to

Sean Ryan, a landscape architect employed in the Division, expressing his concern with what he

considered a serious encroachment he had located along the Rahway River Parkway where he

observed that some fresh cement had been poured. He urged, "[t] his may be one you may want to

'nip in the bud' since it is freshly created." (Exhibit C).

25. This e-mail found its way to Plaintiff with an instruction from Defendant Bernier

to investigate the area, take pictures and let him know what was involved.

26. Plaintiff responded on April 5, 2007 that she was familiar with the area and would

go out to investigate. She writes:

While I will, as requested, write up yet another specific encroachment,
those who care to know, those who have thoughtfully and honestly
considered the matter, are well aware of the involved, causative factors
behind the continued private use of publicly owned Parklands that
the County of Union is legally responsible for stewarding.

The Dear Neighbor Letter not going out yet is just part of the problem;
encroachments of Union County Parklands axe ubiquitous.

8
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27. Plaintiff then proceeded to complain of the instances where there was a lack of

needed support firom the County Counsel's office and that not a single summons had been issued

for violations of the two ordinances passed in 2003, which were designed to deal with the huge

encroachment problem . She concludes:

I believe that with enough support we could "nip them all in the bud"
fairly and equally, returning these lands to the public for passive and
active recreation, securing our boundaries as good stewards , and as
required by the NJDEP Green Acres laws.

She attached copies of the two ordinances she had helped prepare. In addition to those persons who

had been copied earlier, Plaintiff also copied George Devanney, the County Manager. (Exhibit D).

28. Plaintiff wanted to make sure that Mr. Devanney, as the lop official in the County,

would know of the lack of enforcement of the laws designed to correct and prohibit illegal

encroachments. As the top official, he was in the best position to make needed corrections which

she very much hoped for. He had the power to compel County Counsel to take legal action when

and where needed.

29. On April 10,2007, Plaintiff was called in by her direct supervisor, Defendant Bemier,

and accused of not following "proper email protocol" by copying Defendant Devanney on her April

5 response to Mr. Tandul's e-mail. When Plaintiff protested that she thought it was proper that she

copied Mr. Devanney, Bernier then went into the substance of what she had written. He objected

that she had implied that upper management of the County did not care about the encroachment

problems. He also objected to her criticism of County Counsel. Overall, Bernier was most critical

that she had sent her criticisms to George Devanney. He demanded to know what she had hoped to

gain by sending her email to Devanney. He assured her that Devanney would give no credence to

9
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what she, a mere seasonal employee, had to say.

30. Bemier then advised that she could either resign or be terminated. Shocked that she

was being fired for something she considered a major part of her responsibility, Plaintiff pressed

Bernier for more explanation but received none. At a later date, Bernier, as an afterthought, told

Plaintiff that she had become increasingly difficult to work with He never explained what he meant

by this even when Plaintiff asked him to. Even though she had regularly complained that the County

was failing to address encroachment problems and that she was kept on as a "seasonal" employee

in violation of promises made to her, she had, nevertheless, worked cooperatively with her superiors

and co-workers.

31. Plaintiff, refusing to resign, was terminated on April 20, 2007.

32. Upon information and belief, Green Acres subsequently withheld over five million

dollars from Union County for its indifference to correcting its hundreds of encroachments of public

parklands,

CAUSES Of ACTION

COUNT ONE

(CEPA)

33. Plaintiff had reported a wrongdoing to Defendants which would be considered

a violation of both County Ordinances and of State DEP laws, as well as a violation of public policy.

34. The Defendants, acting singly and in concert, deliberately and maliciously retaliated

against Plaintiff because Plaintiff reported the failure of upper management of Union County to

enforce applicable Jaws designed to protect the parklands and open spaces belonging to the public

from illegal encroachments.

10
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35. N.J.S.A. 34:19-1, et seq. C'CEPA") protects conscientious employees from

retaliation when they report to supervisors activities which they reasonably believe to be illegal.

36. Plaintiff has suffered severe damages, including economic loss, both past

and future, loss of benefits, and mental and emotional distress associated with the loss of her

employment and the injustice of being punished for doing her job honestJy and effectively.

WHEREFORE, Plaintiff ALEXANDER demands an award of damages, both

compensatory and punitive, against the Defendants, jointly and singly, along with counsel fees and

costs of suit.

COUNT TWO

(Breach of Contract)

37. Plaintiff hereby repeats and realleges each and every claim set forth in the First

Claim For Relief as though set forth at length herein.

38. The County and the individual officials made promises to Plaintiff that she would be

given a full- time job within six months with tenure rights, all County benefits, and placement on

the State pension system. These promises were no more than the County was required to do under

the law.

39. Plaintiff relied on the promises made to her by the Defendants and, after first

declining the position because of its seasonal nature, accepted the "seasonal" position with the

County believing their promises that it would be for less than six months. She purchased a home

in Union County and moved from Hudson Count)' to Union County - all in reliance on the promises

made by Defendants.

11
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40. The Defendants deliberately and maliciously breached the valid contract made with

Plaintiff. They deliberately and maliciously defrauded her of valuable rights and privileges.

41. As the result of the breach of contract and fraud by Defendants, Plaintiff has suffered

economic loss and all benefits of the bargain she made with Defendants.

WHEREFORE, Plaintiff ALEXANDER demands an award of damages, both

compensatory and punitive, against the Defendants, jointly and singly, aJong with counsel fees and

costs of suit.

COUNT THREE

(Breach of Covenant of Good Faith and Fair Dealing)

42. Plaintiff hereby repeats and realleges each and every claim set forth in the First and

Second Claims For Relief as though set forth at length herein.

43. The parties entered into a valid, binding contract designed to govern the terms and

conditions of Plaintiffs employment within Union County. Plaintiff relied on the terms and

conditions agreed upon and on the good faith of Defendants in implementing them and abiding by

its agreement with her. Plaintiff performed her side of the contract, relocating to Union County and

diligently performing her assigned duties and responsibilities.

44. Defendants' deliberately breached the terms of its contract with Plaintiff in order to

cheat Plaintiff of the many benefits to which she was entitled. In breaching the contract made with

Plaintiff, Defendants faJsely led Plaintiff on by convincing her that they were working on a way to

comply with their promises. In breaching the contract with Plaintiff, Defendants deliberately broke

applicable civil service laws, and participated in a phoney scheme of firing/hiring Plaintiff every

12
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six months.

45. Defendants' actions constitute a deliberate and malicious breach of the covenant of

good faith and fair deaJing which all parties to a valid and binding contract, are bound by.

46. Plaintiff has suffered substantial damages as a result of Defendants' deliberate and

malicious breach of the covenant.

47. The actions of Defendants, acting singly and/or in concert, were malicious,

intentional and in reckless disregard of Plaintiffs rights and well-being.

WHEREFORE, Plaintiff ALEXANDER demands an award of damages, both

compensatory and punitive, against the Defendants, jointly and singly, along with counsel fees and

costs of suit.

COUNT FOUR

(Public Employees Retirement Act)

48. Plaintiff hereby repeats and realleges each and every claim set forth in the First,

Second and Third Claims for Relief as though set forth at length herein.

49. Defendants were required by law to have enrolled Plaintiff in the Public Employees

Retirement System (PERS), N.J.S.A. 43:15 A - 1, et. seq., which was established in 1955 to provide

economic security for public employees after their retirement from public employment,

50. Plaintiff met the necessary criteria for membership in PERS of being employed on

a regular and continuous basis in a position covered by Social Security, earning a salary of $1,500

or more and not being required to be a member of any other State or local government retirement

system on the basis of the same position.

13
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51. Defendants' improper labeling of Plaintiff as "seasonal" was a sham designed to

make her ineligible for PERS as well as other County benefits.

52. Defendants' attempt to circumvent PERS by firing Plaintiff on paper every six

months and immediately rehiring her was a fraudulent subterfuge designed to deny Plaintiff the

benefits of PERS even though Plaintiff never missed a moment of service due to these false firings.

It was also a violation of the public policy of New Jersey which is to provide a system of retirement

benefits for its public employees.

53. As a result of Defendants' improper labeling of Plaintiff as "seasonal" and

circumventing PERS by firing Plaintiff on paper every six months and immediately rehiring her,

Plaintiff has suffered substantial damages.

WHEREFORE, Plaintiff ALEXANDER demands an award of damages, both

compensatory and punitive, against the Defendants, jointly and singly, along with counsel fees and

costs of suit.

BRE.UNINGER ANDFELLMAN

VS >
By: PATRJC1A BRELWINGER

Attorneys for Plaintiff

Dated: January 23, 2008
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DEMAND FOR JURY TRIAL

Plaintiff herein demands trial by jury as to all issues in this action.

BREUNINGER AND FELLMAN

V \
By: PATRICIA BREUNINGER

Attorneys for Plaintiff

Dated: January 23, 2008

CERTIFICATION

1 . Pursuant to R. 4:5-1, it is hereby stated that the matter in controversy is not

the subject of any other action pending or arbitration proceeding, to the best of my knowledge

and belief. Also, to the best of my belief, no other action or arbitration proceeding is

contemplated. Further, other than the parties set forth in this pleading and previous pleadings, at

the present time, we know of no other parties that should be joined in the within action.

2. PATRICIA BREUNINGER and SUSAN B. FELLMAN are designated as

trial attorneys of the within matter.

1 hereby certify that the foregoing statements made by me are true. If any of the

foregoing statements made by me are wil lful ly false, 1 am subject to punishment.

BREUNINGER AND FJELLMANvvV
By: PAtRJCIA"BREUNINGER

Attorneys for Plaintiff

Dated: January 23, 2008
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