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PRELIMINARY STATEMENT

The Open Public Records Act ("OPRA"), N.J.S.A. 47:lA-5(g),

requires that requests for government records made pursuant to

OPRA must be made "in writing." There is absolutely no

requirement in OPRA that a specific form be used when making a

request for records under the statute.

Despite the absence of any requirement in OPRA that a

specific form be used, and despite the statute's express mandate

that "government records shall be readily accessible," and

despite the statute's further admonishment that "any limitations

on the right of access accorded—shall be construed in favor of

the public's right of access...," Union County denied Tina

Renna's written request for government records because the

request was not submitted on the County's official OPRA records

request form. In denying Ms. Renna's written record request,

the County relied on an Advisory Opinion of the Government

Records Council, which opined that the "statute requires all

requestors to submit OPRA requests on an agency's official OPRA

records request form."

In fact, the County violated OPRA when it denied Ms.

Renna's properly submitted written request for records by

blatantly attempting to impose an additional requirement on the

requestor that was not imposed under the statute. Furthermore,

the County's reliance on the GRC's Advisory Opinion is entirely

1



misplaced. First, the County mischaracterized the GRC Advisory

Opinion as a "regulation." Second, the County erroneously

contended that, it was obligated to follow the Advisory Opinion.

Third, the County relied on an Advisory Opinion which the GRC

was not even statutorily empowered to issue under OPRA.

If government entities are allowed to impose their own

requirements on requestors and circumvent the express mandates

and policies underlying the Open Public Records Act, the

salutary purposes intended by the Legislature in enacting the

statute will be rendered meaningless. This Court should not

sanction such an outcome.



PROCEDURAL HISTORY

Plaintiff, Tina Renna, commenced this action following the

March 13, 2006 denial of access by Union County of Ms. Renna's

email request for records. (Pa5-6). Plaintiff filed a Verified

Complaint with the Law Division of the Superior Court on March

28, 2006, seeking, inter alia, judgment declaring that the

County violated OPRA by refusing to process her written record

request; and enjoining the County from refusing to process

future OPRA requests on the grounds that the requests are not

submitted on County official records request forms. (Pa7-10).

On April 27, 2006, the trial court entered an Order granting the

request of the Government Records Council ("GRC") to appear as

Amicus Curiae and transferring this matter to the Appellate

Division. (Pal4-15).x

1 Intervenor does not concede that this matter was properly
transferred to the Appellate Division in the first instance and,
in fact, submits that the GRC Advisory Opinion was not a final
agency decision subject to appeal as of right to this Court.
See Ocean Medical Imaging Associates v. New Jersey Department of
Health and Senior Services, 2006 WL 1995292 (App. Div. 2006)
(holding that an advisory opinion issued by an agency concerning
affordable housing compliance is not a final agency action
subject to appeal as of right to the Appellate Division; see
also In re Application of Township of Jackson 350 N.J. Super.
369, 372 (App. Div. 2002) (holding that opinions of an
administrative agency on which no action is taken do not
constitute final agency action which may be appealed as of right
and that Plaintiff Jackson should have awaited entry of a final
judgment in the Law Division and then appealed as of right).

Nevertheless, the case having already been transferred to this
Court, Intervenor believes that it would be prejudicial to
Plaintiff Renna to remand the matter to the trial court,
particularly in light of the fact that the case presents solely
questions of law which can be more expeditiously dealt with by
this Court. This Court should retain jurisdiction of this case
for efficient judicial management and to avoid additional
delays.



STATEMENT OF FACTS

Because this Intervenor seeks only to address the legal

issues raised on this appeal, it adopts the Statements of Facts

set forth in the briefs of the parties. The only fact that

Intervenor seeks to highlight, in addition to those already set

forth by the parties, is that the County's correspondence to

Plaintiff relating to the denial of Plaintiff's OPRA request

included the following language:

Mrs. Renna: If you have an issue with the advisory
opinion, kindly address your concerns to the
Government Records Council. However, I am obligated
to follow the regulations promulgated by the
Government Records Council. I am respectfully
requesting you do the same and please submit your
request on the forms emailed to you on Friday.

(Pa5). (emphasis added).



LEGAL ARGUMENT

POINT I
DEFENDANT UNION COUNTY VIOLATED OPRA WHEN IT DENIED
MS. RENNA'S PROPERLY SUBMITTED WRITTEN REQUEST FOR
RECORDS

OPRA provides that requests for government records are to

be submitted "in writing."

A request for access to a government record shall be
in writing and hand-delivered, mailed, transmitted
electronically, or otherwise conveyed to the
appropriate custodian.

(emphasis added). N.J.S.A. 47:lA-5(g). OPRA does not require

that a special form be utilized in making such a request.

Furthermore, any limitations on the right of access

accorded by the statute are to be construed in favor of the

public's right of access. The Legislature has made clear that

the policy embodied in OPRA is ready access to government

records. In this regard, the statute expressly provides:

The legislature finds and declares it to be the public
policy of this State that:

government records shall be readily accessible for
inspection, copying, or examination by the citizens of
this State, with certain exceptions, for the for the
protection of the public interest, and any limitations
on the right of access accorded...as amended and
supplemented, shall be construed in favor of the
public's right of access.

N.J.S.A. 47:1A-1.

The County's requirement that Ms. Renna submit her request

on a particular form frustrates the very policy embodied in

OPRA, namely ready access to government records by citizens of



this State. The result of the County's actions is to make more

difficult the process by which records are requested by

requiring citizens to utilize particular forms for government

record requests, despite the fact that the statute imposes no

such obligation.

The language of the statute is clear on its face and is not

subject to interpretation, much less to the interpretation

relied upon by the County. The statute does not expressly

state that OPRA requests must be on the form adopted by the

agency. In fact, the statute simply provides that an OPRA

request is to be "in writing." N.J.S.A. 47:lA-5(g). There is

nothing unclear or that requires interpretation in this section.

Significantly, even the GRC Advisory Opinion upon which the

County relies concedes that "...the statute does not expressly

state that OPRA requests must be on the form adopted by the

agency pursuant to N.J.S.A. 47:1A-5.f..." (Pa3). When a

statute is clear and unambiguous, there is no need to examine

further the terms of the statute in order to determine the

Legislature's intent.

The initial step in statutory construction is to look
at the language of the statute. 'If the statute is
clear and unambiguous on its face and admits of only
one interpretation, we need delve no deeper than the
act's literal terms to divine the Legislature's
intent.'



(citations omitted). Simpkins v. Saiani, 356 N.J. Super. 26,

30-31 (App. Div. 2002).

Moreover, even if the language were not clear on its face,

which it is in this case, the interpretation would be the same.

When a statute is not clear, one looks to the statute's purpose,

legislative history, statutory context, and underlying policy to

ascertain the intent of the legislature.

If the statute is not clear and unambiguous on its
face, we consider 'extrinsic factors, such as the
statute's purpose, legislative history, and statutory
context to ascertain the legislature's intent.'...We
should also consider the policy underlying the
statute.

(citations omitted). Simpkins, supra, at 31. The purpose of

OPRA is to provide sufficient information to enable the public

to understand and evaluate the reasonableness of the actions of

public bodies. See Home News v. Board of Educ. of Borough of

Spotswood, 286 N.J. Super. 380 (App. Div. 1996). Stated another

way, "the purpose. of the Right to Know Law is the salutary one

of promoting a free flow of information in order to ensure an

informed citizenry." Nero v. Hyland, 76 N.J. 213, 221 (1978).

Imposing additional burdens on citizens seeking access to

government records frustrates the purpose of the statute and is

contrary to the goal of maximizing the public's knowledge about

public affairs. Therefore, the interpretation of the statute

adopted by the County, which imposes the additional requirement



of using the County's form to request government records, must

be rejected, as it frustrates the very purpose of the Act.

The statutory context leads to the same conclusion that

requestors of government records are not obligated to use an

agency's form. Not only does the statute expressly state,

simply, that a request "shall be in writing," without any

requirement or even reference to the use of government forms,

but the placement of the language in the statute demonstrates

that the Legislature did not intend that the use of government

forms be required. The section of OPRA that mandates that

custodians adopt forms, N.J.S.A. 47:lA-5(f), is in a different

section than the one that provides that requests are to be in

writing, N.J.S.A. 47:lA-5(g). Had the Legislature intended that

government forms be used, the Legislature (aside from expressly

stating that the use of government forms is required) would have

included the language regarding the writing requirement in the

same section as the one dealing with government forms. The

statute could certainly have provided that "[a] request for

access to a government record shall be in writing and submitted

on the form adopted by the government agency from which the

records are being requested." Of course, no such language was

included in the statute, further evidencing the Legislature's

intent that the requirement that agencies adopt forms and the



requirement that OPRA requests be in writing were not

interconnected in any way.

Furthermore, simply because the statute requires that forms

be adopted by an agency, does not support the contention that

such forms must be used by the public when making a request for

government records. If the Legislature had intended that

government forms be used, then language that "a request for

access to a government record shall be in writing..." would be

superfluous, redundant, and meaningless. A construction which

renders statutory language meaningless must be avoided. Bergen

Comm. Bank v. Sisler, 157 N. J. 188, 204 (1999) . See also G.S.

v. Dept of Human Serv. , 157 N. J. 161, 172 (1999). (a statute

should be interpreted so as to give effect to all of its

provisions, without rendering any language inoperative,
»

superfluous, void, or insignificant.)"

Moreover, there is no question that the policy underlying

OPRA is to provide citizens of this State with ready access to

government records. This policy is expressly provided in the

opening section of the statute. See N.J.S.A. 47:1A-1. Imposing

a new obligation, not required under the statute, impedes the

stated policy of ready access to government records.

As a practical matter, as well, it is evident that the

requirement that a specific form be used impedes a citizen's

right of ready access to government records. If a person goes



to the counter in a County Clerk's office to request records,

but there are no printed forms readily available, does that mean

that no valid request for records can be made by that individual

that day? If a person attempts to download the form from home

but the County's computer, or the individual's computer, is down

and the forms are inaccessible, does that mean the individual

cannot make a valid request for records? If a person does not

have access to a computer (and therefore no access to the form

via the internet) , does that mean that that individual cannot

make a valid OPRA request without driving to the office of the

agency that adopted the form, regardless of whether the office

may be hours away by car (assuming the person has a car) ? What

if that same individual wants to make OPRA requests of multiple

agencies? Will he/she then have to drive to each agency to

collect that agency's particular form? These scenarios, as well

as countless others, illustrate the practical difficulties, and

effect, of requiring that a specific agency form be used.

While the County goes to great lengths to point out that

the form requirement is not a "substantive" limitation on the

right of access (Dbl5-16), that is a distinction without a

difference. Procedural limitations on the right of access to

government records are no less impediments to obtaining records

than "substantive" limitations - both frustrate equally the

stated policy of ready access to government records.

10



More important, the statute itself makes no distinction

between "procedural" and "substantive" limitations, specifically

admonishing against any limitations:

government records shall be readily accessible for
inspection, copying, or examination by the citizens of
this State, with certain exceptions, for the for the
protection of the public interest, and any limitations
on the right of access accorded...as amended and
supplemented, shall be construed in favor of the
public's right of access.

(emphasis added). N.J.S.A. 47:1A-1.

As noted, had the Legislature intended that a specific form

be used, it would have so stated in this section. No such
*

language exists in the statute and the County is not permitted

to add this nonexistent requirement to OPRA.

In addition, the contention that the use of a government

form will somehow aid a custodian in determining whether a

request for records is an OPRA request or a non-OPRA request is

simply puzzling.2 A written request for a government record that

is conveyed to the custodian of records is an OPRA request. It

is not miraculously transformed into an OPRA request by virtue

2 Advisory Opinion No. 2006-01, upon which the County relied in
denying Ms. Renna's request, states:

Some of these agencies have experienced difficulty in
distinguishing between the non-OPRA requests they
routinely receive, and those requests which require a
response in conformance with the time frames and other
provisions of OPRA.

(Pa2-4).

11



of being written on a particular form. All that is required

under the statute is that the "request for access to a

government record shall be in writing and hand-delivered,

mailed, transmitted electronically, or otherwise conveyed to the

appropriate custodian." N.J.S.A. 47:lA-5(g). Custodians of

government records should have no difficulty in ascertaining

what is or is not a written request for government records.

The further contention that custodians are at risk of being

penalized under OPRA because they are "unclear as to the nature

of certain requests" is equally unpersuasive and without merit.3

A record custodian may only be sanctioned under OPRA if he or

she "knowingly and willfully" violates OPRA and "is found to

have unreasonably denied access under the totality of the

circumstances." N.J.S.A. 47:1A-11. This stringent standard

requires intent on the part of a custodian to deny access in

violation of OPRA. See Komuves v. Twp. of Edison, 2006 WL

2389633 (App. Div. 2006) (acknowledging stringent standard for

3 Advisory Opinion No. 2006-01, upon which the County relied in
denying Ms. Renna's request, states:

...there are concerns that vague or unspecific records
requests, usually associated with the use of a non-
official OPRA request form, may create situations
where agency employees who initially receive such
requests are at risk for being penalized under OPRA
because the employees are unclear as to the nature of
the request, and such lack of specificity could lead
to a late response to the request. (Pa2-4) .

12



imposition of sanction, and refusing to impose penalty where

township attorney as file custodian withheld documents due to

privilege) . The requisite intent would certainly not be present

where a custodian is unable to respond to a truly non-specific

or non-recognizable request. Accordingly, the alleged threat of

penalty under OPRA is non-existent and does not provide a basis

for requiring an official form for a record request.

Moreover, there is absolutely no support for the contention

that vague or unspecific records requests moccur more often when

an agency form is not used than when an agency form is used. In

fact, logic dictates otherwise. Presumably a form has a limited

amount of space in which to describe the records requested with

particularity, while a person using their own paper is less

constrained by space limitations.4

Furthermore, custodians are under no obligation to produce

records in response to non-specific or blanket requests for

information, thereby further safeguarding custodians from the

parade of horribles envisioned by the County and the GRC.

4 Significantly, a person using their own paper is also not
limited to requesting the records under OPRA, and may also
request records pursuant to common law, as Ms. Renna did. (Pa6).
The form proposed by the County and GRC, however, appears by its
title, "Official OPRA records request form" (Pa2-4), to be
limited to requests made solely under OPRA. The County and GRC
do not address how a person making a records request under both
OPRA and the common law are to proceed and whether those
individuals would have to submit two separate written requests,
one on the "official" form, the other not.

13



Under OPRA, agencies are required to disclose
only "identifiable" governmental records not
otherwise exempt. Wholesale requests for general
information to be analyzed, collated and compiled
by the responding government entity are not
encompassed therein. In short, OPRA does not
countenance open-ended searches of an agency's
files.

Mag Entertainment, LLC v. Div. of ABC, 375 N.J. Super. 534, 549

(App. Div. 2005).

Ironically, the very form that the GRC suggests should be

used by agencies that have not adopted their own forms - does

not even comply with the requirements of OPRA!5

5 Advisory Opinion No. 2006-01 provides that "[w]hen an agency
has not adopted its own official OPRA records request form,
requestors may submit their records request on the Model Form
located on the Government Records Council website
(www.nj .gov/grc/) ." (Pa3) . The referenced form does not comply
with OPRA in that, among other things:

(1) The form advises that a deposit may be charged for copies
exceeding $25.00. In fact, OPRA only allows for a deposit
against costs for reproducing documents sought through an
anonymous request (not any request) when the custodian
anticipates that the information requested will cost in excess
of $5.00 to reproduce. See N.J.S.A. 47:lA-5(f);

(2) The form provides that " [i] f you submit a request for access
to government records to someone other than the appropriate
custodian, do not complete the Name of Agency request form, or
attempt to make a request for access by telephone or fax; the
Open Public Records Act and its deadlines, restrictions and
remedies will not apply to your request." In fact, OPRA mandates
that any officer or employee of a public agency who receives a
request for access, must forward that request to the appropriate
custodian or direct the requestor to the custodian. N.J.S.A.
47:lA-5(h). Therefore, the proposed form has improperly advised
citizens that the deadlines, restrictions and remedies of OPRA
will not apply to them if they do not submit a request for
access to the appropriate custodian;

(3) The form advises that the seven business day response time
will not commence until the proper custodian reviews the request
to determine whether it is complete. In fact, OPRA provides
that the seven business day deadline commences upon receipt (not
review) by the custodian of the request. N.J.S.A. 47:lA-5(i).

14



POINT II

DEFENDANT UNION COUNTY'S RELIANCE ON THE GRC ADVISORY
OPINION IS ENTIRELY MISPLACED

As noted, in support of its decision to deny Ms. Renna's

written request for government records, the County relied on a

GRC Advisory Opinion. The County's reliance on the Advisory

Opinion is entirely misplaced as (1) the County has

mischaracterized the GRC Advisory Opinion as a "regulation,-" (2)

the County erroneously contended that it was obligated to follow

the Advisory Opinion; and (3) the County 'relied on an Advisory

Opinion which the GRC was not even statutorily authorized to

issue under OPRA.

A. The County Mischaracterized the GRC Advisory Opinion
as a "Regulation"

The County's correspondence to Plaintiff relating to the

denial of Plaintiff's OPRA request included the following

language:

Mrs. Renna: If you have an issue with the advisory
opinion, kindly address your concerns to the
Government Records Council. However, I am obligated
to follow the regulations promulgated by the
Government Records Council. I am respectfully
requesting you do the same and please submit your
request on the forms emailed to you on Friday.

(Pa5). (emphasis added). The County has clearly, albeit

inexplicably, mischaracterized the GRC Advisory Opinion as a

"regulation."

15



Based on the County's correspondence to Ms. Renna, it

appears that the County believed that the GRC Advisory Opinion

was a regulation, which the County was under an obligation to

follow. That is simply not the case. The Advisory Opinion was

indisputably not a regulation. Assuming, without conceding,

that the GRC even has the authority to promulgate regulations,6

such regulations of State agencies must be promulgated in

accordance with the Administrative Procedure Act, N.J.S.A.

52:14B-1 et. seg. The Administrative Procedure Act ("APA")

requires, inter alia, that, prior to the -adoption, amendment or

repeal of any rule, notice of the intended action be given;

6 It should be noted in this regard that nowhere in OPRA is the
GRC expressly authorized to promulgate rules and regulations,
although other enabling statutes expressly grant such authority.
See, for example, N. J.S.A. 2A-.4A-43 (24) (c) (1) ("The Juvenile
Justice Commission shall promulgate such rules and regulations
from time to time as deemed necessary to establish minimum
physical facility and program standards for the use of juvenile
detention facilities pursuant to this subsection"); N.J.S.A.
2A:18-61.38 ("The Department of Community Affairs is authorized
to adopt such rules and regulations as may be necessary to
implement the provisions of this amendatory and supplementary
act"); N.J.S.A. 4:1-21.7 ("The State Board of Agriculture is
authorized to establish rules and regulations for the
inspection, grading and certification of agricultural seeds,
tubers, grass sod, grass sod plugs, and grass stolons grown in
this State"); N.J.S.A. 5:9-7 ("The commission shall have the
power, and it shall be its duty: (a) After full and thorough
study of the report and recommendations of the State Lottery
Planning Commission established pursuant to Joint Resolution
Number 11, approved November 20, 1969, and such
other pertinent information as may be available, to promulgate
such rules and regulations governing the establishment and
operation of a State lottery as it deems necessary and
desirable....").

16



publication of the notice be made in the New Jersey Register, an

opportunity for written submissions be provided; a hearing be

held; an opportunity for public comment be provided; and a

report listing all parties offering written or oral submissions

be prepared for public distribution. N.J.S.A. 52:14-B-1 et seq.

In this case, the GRC did not fulfill any of the

requirements necessary to promulgate a rule in accordance with

the APA. The GRC simply issued an Advisory Opinion on February

17, 2006. (Pa2-4) . The title of the opinion evidences that it

is just that - an opinion. The GRC named' the document "Advisory

Opinion No. 2006-01." (emphasis added). (Pa2-4). The GRC is

well aware that an advisory opinion is not a formal rule of the

Council and that the APA requirements, set forth in detail

above, must be satisfied when promulgating formal rules

including, among others, notice of the intended action and an

opportunity for public comment. In fact, the GRC followed

formal APA rulemaking procedures in promulgating the proposed

GRC rules, which were published in 38 NJR 1265 (March 6, 2006)

and have yet to be adopted. None of these procedures were

followed prior to the issuance of the advisory opinion, leaving

no credible argument that the advisory opinion somehow

constitutes a rule.

17



It is astonishing, therefore, that the County and the GRC,

in oral argument before the trial Court, make an attempt to now

characterize the opinion as a "rule."7

The County has, without any basis or authority for doing

so, erroneously concluded that the Advisory Opinion was a

regulation and that the County was somehow obligated to follow

that regulation. The County is wrong on both counts.

During oral argument before the trial court, counsel
for the GRC and counsel for Union County argued:

MS. ALLEN [counsel to GRC] : The OPRA requires -under
OPRA the Government Records Counsel can issue advisory
opinion. In issuing advisory opinion 2006-1, the
counsel was acting as quasi legislative capacity in
issuing this. It's in essence a rule, it's an [sic]
essence you know a mandate to --

(emphasis added). T8-4-9.

THE COURT: We don't have an opinion of an AG to their
client, we have this agency -

MR. BARRY [counsel to Union County]: Yeah.

THE COURT: --doing its thing and making up - doing
what its allowed to do.

MR. BARRY: Effectively promulgating a rule here.

(emphasis added). T15-6-12.

18



B. The County Erroneously Contended that it was Obligated
to Follow the Advisory Opinion.

Not only is there no support for the County's proposition

that the Advisory Opinion was a regulation that it was obligated

to follow, but also the County is under no obligation to follow

an Advisory Opinion of the GRC.

In reality, not even the GRC believes its Advisory Opinions

constitute final decisions or legal advice, thereby making it

even more incredible that the County believes it is somehow

legally compelled to follow an Advisory Opinion of the GRC. The

GRC's own proposed Rules provide:

SUBCHAPTER 4. ADVISORY OPINIONS

5:105-4.1 Advisory Opinions
(a) The Council shall, in its discretion, issue
advisory opinions as to whether a particular type of
record is a government record which is accessible to
the public pursuant to N.J.S.A. 47:lA-7.b.
(b) Advisory opinions address whether general
categories of records are disclosable and do not serve
as case specific decisions of the Council.
(c) Advisory opinions do not constitute final
decisions of the Council, are not legal advice and
shall not alter any legal right or liability already
existing in New Jersey or under Federal Law.
(d) The issuance of advisory opinions shall not
prejudice any party's rights to file a complaint with
the Council.

(emphasis added).

Nor is this Court in any way bound by the opinion rendered

by the GRC. An appellate court is "in no way bound by [an]

agency's interpretation of a statute or its determination of a
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strictly legal issue."8 Bd. of Educ. of Neptune v. Neptune Twp.

Educ. Ass'n, 144 N.J. 16, 31 (1996) (citing Mayflower Sec. Co.,

Inc. v. Bureau of Sec, in the Div. of Consumer Affairs of the

Dep't of Law and Pub. Safety, 64 N. J. 85, 93 (1973)); Teeters v.

Div. of Youth and Family Services, 387 N.J. Super. 423 (App.

Div. 2006) . Even the cases cited by the GRC in its Advisory

Opinion (Pa3), acknowledge that "[ajppellate courts . . . are

not bound by an agency interpretation of a strictly legal issue

when that interpretation is inaccurate or contrary to

legislative objective." G.S. v. Dep't of Human Serv., 157 N.J.

161, 170 (1999) (finding that "although DYFS is entrusted with

the enforcement of Title 9, this appeal raises an issue of

statutory interpretation.... Therefore, we need not simply 'rubber

stamp' DYFS's construction of this provision."); Matturi v. Bd.

Of Trustees of JRS, 173 N.J. 368, 382 (2002) (court is not to

defer to agency's unreasonable statutory interpretation).

Significantly, OPRA expressly provides that actual

decisions of the GRC have no precedential value in Court.

N.J.S.A. 47:lA-7. It goes without saying, therefore, that mere

opinions of the GRC are even less significant in terms of aiding

this Court.

Further, "the court must always maintain a sharp focus on

the purpose of OPRA and resist attempts to limit its scope...."

Asbury Park Press v. Ocean County Prosecutor's Office, 374 N.J.

8 Certainly this argument is made even more compelling by the
fact that the GRC had absolutely no legal authority for issuing
the subject Advisory Opinion, as is set forth in more detail
below, Point II.C.
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Super. 312, 329 (Law Div. 2004) . The Advisory Opinion clearly

frustrates the stated OPRA policy of ready access to government

records, as it creates an additional burden on citizens to

access government records.
C. The County Relied on an Advisory Opinion which the

GRC was not Even Statutorily Empowered to Issue under
OPRA

N.J.S.A. 47:lA-7 establishes the Government Records Council

and sets forth the powers and duties of the GRC. N. J. S. A.

47:lA-7(b) provides, in pertinent part:

The Government Records Council shall: ...issue advisory
opinions, on its own initiative, as to whether a
particular type of record is a government record which
is accessible to the public.

(emphasis added). This provision is the sole statutory basis

under which the GRC may issue advisory opinions. It is clear

from the plain language of the statute that the only situation

in which the GRC is empowered to issue advisory opinions is when

the Council is making a determination as to whether the Council

believes a particular type of record is a government record that

is accessible to the public.9 Advisory Opinion No. 2006-01 has

9 Indeed, the GRC itself acknowledges the limited scope of its
authority to issue advisory opinions:

SUBCHAPTER 4. ADVISORY OPINIONS
5:105-4.1 Advisory Opinions
(a) The Council shall, in its discretion, issue
advisory opinions as to whether a particular type of
record is a government record which is accessible to
the public pursuant to N.J.S.A. 47:lA-7.b.
(b) Advisory opinions address whether general
categories of records are disclosable and do not serve
as case specific decisions of the Council

See Rule Proposals of GRC.
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nothing to do with whether a particular record is or is not to

be considered a government record. Instead, the Advisory

Opinion enters the realm of legislation by dictating the method

by which OPRA requests are to be made, including the type of

form that must be used in order for a request to be valid.

The GRC has far exceeded the scope of its authority in

issuing Advisory Opinion No. 2006-01, which goes well beyond the

very limited situation in which the GRC is permitted to issue

advisory opinions. It is axiomatic that a Commission, Council,

agency or other body empowered to issue advisory opinions may

not go beyond the power extended to that body by the enabling

statute. See Friends of Government Tom Kean v. New Jersey

Election Law Enforcement Com'n, 203 N.J. Super. 523, 533 (App.

Div. 1985), (holding that, even when advisory opinions are

authorized by statute, advisory opinions of the Election Law

Enforcement Commission (ELEC) cannot alter the terms of a

legislative enactment or frustrate the policy embodied in the

statute, and cannot exceed the scope of the authority vested in

ELEC) .

The County cannot be allowed to violate the express terms

of OPRA and then hide behind an advisory opinion that (a) was

not authorized by statute; (b) frustrates the policy embodied in

the statute; and (c) exceeds the authority vested in the GRC.
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CONCLUSION

Based upon the foregoing, the New Jersey Press Association

respectfully requests that this Court grant the relief requested

by Plaintiff, declaring that Union County violated OPRA and

enjoining the County from refusing to process written OPRA

records requests on the grounds that they are not made on the

County's official records request form.

Respectfully submitted,

SCARINCI & HOLLENBECK, LLC

Attorneys for Intervenor,
New Jersey Press Association

Date:

THOMAS J./ICAFFE

C A
NOMI I. LOWY \
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