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Prepareb! by the Court:

Tina Renna,

vs.

Plaintiff,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-UNION COUNTY

DOCKET NO. L-l 145-06

Civil Action

R i F nL. ET, LS
SEP 0 5 2907

ORDER FOR JUDGMENT

County of Union
Defendants.

THIS MATTER having been brought before the Court on August 11,2007 for oral argument on

the additional submissions by counsel after the entry of an Order by the Appellate Division on June 1,

2007 transferring this matter back to the Law Division, and Richard Gutman, Esq. appearing as attorney

for the Plaintiff, Tina Renna, and Robert E. Barry, Esq., Union County Counsel appearing for Defendant

County of Union, and Debra A. Allen, Deputy Attorney General, appearing for aroicus curiae

Government Records Council of the State of New Jersey, and Thomas J. Cafferty, Esq.of Scarinci &

Hollenbeck, LLC, appearing for amicus curiae, New Jersey Press Association and the court, having

considered the oral argument and the papers submitted, for good cause shown, for the reasons set forth in

the Letter Opinion which accompanies this Order,

IT IS ON THIS <P / DA\

1.

OF September, 2007 ORDERED that:

The plaintiffs request that the court declare that the defendant County of Union

violated the Open Public Records Act by refusing to process the plaintiffs written

record request of March 13,2006 is denied.

2. The plaintiffs request that the Defendant County of Union be enjoined from refusing

to process written OPRA record requests on the grounds that they are not made on the

County's official records request form is denied; and

3. The plaintiffs request for an award of counsel fees and costs is dented.
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A copy of this Order is being served by the court on counsel tor the parties and counsel

for the amicus curiae together with a copy of the accompanying Letter Opinion.

KA\HRYN A. BROCK, J.S.C,
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SUPERIOR COURT OF NEW JERSEY

CHAMBERS OF
KATHRYN A. BROCK

JUDGE

COURT HOUSE

EUZABETH, NEW JERSEY

O7aO7-60Ql

Richard Gutman, Esq.
55 Warfield Street
Montclair, NJ. 07043-1116

Debra A. Allen, Esq.
Deputy Attorney General
Department of Law and Public Safety
25 Market Street, P. O. Box 112
Trenton, NJ. 088623

September 6, 2007

Robert E- Barry, Esq.
Union County- Counsel
Union County Admin. Building
Elizabethtown Plaza
Elizabeth, NJ.'07207

Mitchell Pascual, Esq.
Scarinci & Hollenbeck, LLC
1100 Valley Brook Avenue
P. O. Box 790
Lyndhurst, N.J. 07071

LETTER OPINION

Re: Tina Renna v. County of Union
Docket No. UNN-L-1145-06

Dear Counsel:

Based on the record made at the oral argument on August 17,2007 and the

written submissions of counsel, I have entered the accompanying Order for the reasons

which follow.

Procedural History and Statement of Facts

Because there is no dispute about the facts of the case, and they are closely related

to its procedural history, they have been combined for purposes of clarity.

On February 17,2006, the Government Records Council of the State of New

Jersey (hereinafter the "GRC" or "the Council") voted to approve Advisory Opinion No.

2006-01 entitled "What Constitutes a Valid Open Public Records Request." Based on its
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. review of the Open Public Records Act, NJ.S.A. 47:1 A-1 to 11, (hereinafter "OPRA"),

and its legislative intent, the GRC concluded that use of a specific request form is

required by all requestors of government records under OPRA,

The GRC recognized that the statute does not expressly state that OPRA requests

must be on the form, adopted by the agency pursuant to NJ.S.A. 47:1 A-5(f). The Council

also recognized that it had taken the position in the past that public agencies must accept

OPRA requests, even when they were not submitted on the public agency's official

OPRA record request form. However, the Council noted that experience with situations

in which non-form requests could not be readily identified by agencies as OPRA

requests, or were too vague to allow for a timely response by the custodian had prompted

the Council to reexamine its policy.

Citing the requirement ofN.J.S.A. 47:1 A-5(f) of the statute, that the custodian of

records "shall adopt a form for the use of any person who requests access to a

government record held or controlled by the public agency," with a list of nine specific

requirements to be included on the form, and the requirement ofN.J.S.A. 47:1 A-5(g) that

the custodian "shall" sign and date the form, indicate the basis for denial on the form, and

return it to the requestor, the GRC concluded that the "form" to which the second section

refers is the "form" required by the previous section, NJ.S.A. 47:1 A-5(f), and, that taken

together, the two sections evidence the clear intent of the Legislature that it is mandatory

for the form to be used for all OPRA requests.

On March 13,2006, the plaintiff, Tina Renna, filed an OPRA request via e-mail

with the County of Union Board of Freeholders for an electronic copy of Union County

Resolution No. 42-2005. The Clerk of the Board, Nicole L. Tedeschi, replied to Ms.
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Renna by e-mail later that morning, stating that her electronic OPRA request was

required to be submitted on the County's official OPRA request form, in accordance with

Advisory Opinion 2006-01, and referencing the OPRA request forms which had been

attached to an e-rnail previously sent to Ms, Renna by another staff member on March 10,

2006. Ms. Renna's response by e-mail was:

I believe that both the GRC Advisory Opinion No. 2006-01 and Union
County's practice of requiring use of its official form violate OPRA
Section 5g, which provides that "A request for access to a government
record shall be in writing..."
Please state whether or not it is Union County's position that it will not
process my email request because I have not used Union County's
official OPRA form.

The Clerk then made this response to Ms. Renna by e-mail:

If you have an issue with the advisory opinion, kindly address your
concerns to the Government Records Council. However, I am
obligated to follow the regulations promulgated by the Government
Records Council. I am respectfully requesting you do the same and
please submit your request on the form emailed to you on Friday.

On March 28, 2006, Ms. Renna filed a Verified Complaint in the Superior Court.

Law Division, Union County, challenging the denial of her electronic OPRA request and

an Order to Show Cause was entered returnable on April 12,2006. The County of Union

filed an Answer on behalf of the custodian on April 7,2006. The Attorney General

moved for leave to appear as amicus curiae for the GRC, and the motion was granted by

this Court on the return date. Oral argument was conducted, and for the reasons stated on

the record at the conclusion of the proceeding, this Court entered an Order on April 27,

2006 transferring the matter to the Appellate Division where Docket No. A-5687-05T5

was assigned to the case. The motion of the New Jersey Press Association to appear as

amicus curiae in the appellate forum was granted.
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In its decision dated June 1,2007, the appellate panel noted that at oral argument,

counsel for all of the respective parties had agreed that the Advisory Opinion of the GRC

was not a final decision by an administrative agency and that there was no final decision

entered in the Law Division concerning the requirements of OPRA in this matter. The

court concluded that it lacked jurisdiction to review the Advisory Opinion or the asserted

action or inaction of the County Clerk in reliance on that Advisory Opinion, citing Rule

2:2-3(a), The court also concluded that this case did not compel them to grant leave to

appeal in the interest of justice pursuant to Rule 2:2-3(b) or Rule 2:5-6, and so the Order

of transfer was vacated, the appeal was dismissed and the matter was transferred back to

the Law Division.

On June 15,2007 this Court conducted a conference with all counsel and entered

an Order establishing a schedule for the submission of supplemental briefs and oral

argument on August 175 2007. Counsel for the parties and arnicus curiae submitted

supplemental briefs, and this Court conducted oral argument on August 17,2007 at the

conclusion of which it reserved decision.

Legal Argument

The Government Records Council was established by the Open Public Records

Act within the Department of Community Affairs, and its powers are set forth in N.J.S.A.

47:1 A-7(b). In addition to the authority to receive, hear, review and adjudicate a

complaint filed by any person concerning a denial of access to a government record

which is accessible to the public, the GRC is also authorized to issue advisory- opinions,

on its own initiative, as to whether a particular type of record is a government record

which is accessible to the public. Pursuant to N.J.S.A. 47:1 A-7(e), a decision of the GRC
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may be appealed to the Appellate Division of the Superior Court; however, the statute

specifically provides that, "A decision of the council shall not have value as a precedent

for any case initiated in Superior Court pursuant to N.J.S.A. 47:lA-6."

The Verified Complaint filed by the plaintiff in this matter was brought pursuant

to NJ.SLA. 47:1A-6 to challenge her denial of access to the government record that she

had requested in writing from the Clerk of the Board on March 13, 2006. Although the

Clerk relied upon Advisory Opinion No. 2006-01 of the GRC as the basis for her denial

of the plaintiffs request, the question before this Court is whether the denial of access to

the record by the Clerk was a violation of OPRA. The plaintiff seeks a judgment

declaring that the defendant County of Union violated OPRA by refusing to process Ms.

Rerma's written record request, enjoining the County from refusing to process written

OPRA record requests on the grounds that they are not made on the County's official

records request form, and awarding costs and attorney's fees.

OPRA embodies the public policy of New Jersey that, "Government records shall

be readily accessible for inspection, copying, or examination by the citizens of this State,

with certain exceptions, for the protection of the public interest, and any limitations on

the right of access accorded by OPRA.. .shall be construed in favor of the public's right

to access...Bent v. Township of Stafford Police Department, Custodian of Records, 381

N.J.Super. 30,36 (App. Div. 2005) (citing N.J.S.A. 47:1 A-l). In that case, the appellate

court noted that OPRA has taken the place of the former Right to Know law, N.J.S.A.

47:1 A-2 to -4, repealed by L, 2001, c. 404, and continued this state's long-standing

public policy favoring ready access to most public records. The court also pointed out

that the custodian of the government record has the burden of proving that the denial of
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. access is authorized by law in a summary proceeding filed pursuant to N.J.S.A. 47:1A-6

(other citations omitted). Id.

OPRA only permits requests for records, not requests for information, and a party

requesting access to a public record under OPRA must specifically describe the

documents sought. Mag Entertainment. LLC v. Div. of Alcoholic Beverage Control. 375

N.J.Super. 53, 546-549 (App. Div. 2005). In this case, there is no dispute that the

document requested by the plaintiff was a public record under OPRA and that it was

specifically described. The dispute is strictly limited to whether the County violated

N.J.S.A. 47:1 A-5(g) when the Clerk denied plaintiff access to the public record because

her request in "writing" was not on the official OPRA record request form developed by

Union County in conformance with N.J.S.A. 47:1 A-5(f).

The County recognizes the argument relied on by the plaintiff, that pursuant to

N.J.S.A. 47:1 A-5(g), a request for access to a government record "shall be in writing,"

and that the statute does not specifically require the use of the form which each public

agency must adopt to request access to a government record. However, the County

relies on the analysis of the GRC in Advisory Opinion No. 2006*01, that the requirement

ofN.J.S.A. 47:1 A-5(f) of the statute, that the custodian of records "shall adopt a form for

the use of any person who requests access to a government record held or controlled by

the public agency," with a list of nine specific requirements to be included on the form,

and the requirement ofN.J.S.A. 47:lA-5(g)f that, if the custodian is unable to comply

with a request for access, the custodian "shall" indicate the specific basis therefore on the

request form, sign and date the form, and return it to the requestor, when taken together,
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. evidence the clear intent of the Legislature that it is mandatory for the form to be used for

all OPRA requests.

The County argues that Advisory Opinion 2006-01 of the GRC is not "a decision"

which is not entitled to be given precedential value by this Court pursuant to NJ.S.A.

47: 1 A-7(e), Rather, the County argues that the Advisory Opinion constitutes a written

interpretation of a statute by the State agency charged with its administration, and

therefore its interpretation should be given "considerable weight," as long as "the

interpretation is reasonably debatable," citing Borough of North Haledon y. Bd. of Educ.

Ree. High School Dist, Passaic County. 305 NJ.Super. 19, 27 (App. Div. 1997).

In addition, the County argues that one of the cardinal rules of statutory

construction is that legislation should be construed so that, if possible, full force and

effect shall be given to every sentence, clause and word thereof," citing Oldfield v. New

Jersey Realty Co., 1 NJ. 63, 68 (1948), and that each section must be construed in

connection with every other section so as to produce a harmonious whole, citing Matturi

v. Bd. of Trustees of the Judicial Retirement System, 173 NJ. 368, 383 (1948).

Counsel for the GRC, in iis capacity ofamicus curiae in this matter pursuant to

Rule 1:13-9, adds that a construction which renders statutory language meaningless must

be avoided, citing Bergen Commer. Bankv. Sisler. 157 NJ. 188, 204 (1999), and that a

statute should be interpreted so as to give effect to all of its provisions, without rendering

any language inoperative, superfluous, void, or insignificant, citing G.S. v. Dept. of

Human Services. 157KX 161, 172 (1999).

Counsel for the GRC also points to the practical quandary in which the custodian

would find itself in attempting to comply with the provisions ofN.J.S.A. 47:lA-5(g) if he
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. or she intended to deny a written request for access to a public record which was not on

the official form, but the custodian was still required by the statute to indicate the reasons

for the denial on the request form and return it to the requestor. Counsel argues that

common sense dictates that the requestor must write its request on the form so that the

custodian may respond in writing on the same form and return it to the requestor.

Counsel for the GRC argues that its Advisory Opinion 2006-01 is not a regulation

as the Clerk of the Board referred to it, but rather, a statement of what it believed was

clearly inferable from the enabling statutory' authorization, and that its opinion is entitled

to deference because it is the agency charged with the enforcement of the law, citing R. &

R. Marketing. LLC v. Brown-Forman Corp.. 158 N.J. 170,175 (1999). The GRC also

relies on the holding in Matturi v. Bd. of Trustees, Judicial Retirement System. 173 N.J.

supra at pp. 381-382 that:

Even when the language of the statute is ambiguous and the
Legislature has not addressed the precise question of statutory
meaning, (the Court) may not impose (its) own construction on
the statute, as would be necessary in the absence of an administra-
tive interpretation. Rather, if the statute is silent or ambiguous with
respect to a specific issue, the question for the court is whether the
agency's answer is based on a permissible construction of the statute,
(other citations omitted).

Counsel for the plaintiff argues that the Advisory Opinion should be given no

deference in this matter, not only because their decisions are to be given no precedential

value in actions brought under NJLSA. 47:1 A-7 (e), but also because the GRC itself has

recognized as part of its proposed revisions to its rules, that "advisory opinions" of the

GRC "do not constitute final decisions of the Council, are not legal advice and shall not

alter any legal right or liability already existing in New Jersey or under Federal law." 39

NJ.R. 1557(a),EuJe 5:105-4.1 (May 7,2007).
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Counsel for the New Jersey Press Association as amicus curiae. stresses that the

County was not obligated to follow an advisory opinion of the GRC, and argues that in

Advisory Opinion 2006-01, the GRC exceeded the scope of its statutory authority to issue

advisory opinions.

This Court notes that the language ofN.J.S.A. 47:lA-7 specifically limits the

authority of the GRC to issue advisory opinions, on its own initiative, "as to whether a

particular type of record is a government record which is accessible to the public."

In the Opinion itself, the GRC points out that it was prompted to change its position that

public agencies must accept OPRA requests, even when they are not submitted on the

public agency's official OPRA records request form, because of subsequent experience in

which some non-form requests could not be readily identified by agencies as OPRA

requests or were too vague for a timely response by the custodian. County counsel in this

case raised the concern of his client that if the custodian were too misconstrue a non-form

request as not filed under OPRA and did not conform with the timelines of the statute, he

or she would be risking a personal sanction if a complaint were filed with the GRC and

the Council ruled that the Clerk had not complied with OPRA as interpreted in Advisory

Opinion 2006-01.

While Advisory Opinion 2006-01 is not the subject of direct review by this Court

it does not appear to address whether a particular type of record is a government record

which is accessible to the public. In addition, pursuant to N.J.A.C. 5:105-4.1 (b) in its

current form, advisory opinions must address whether general categories of records are

disclosable and do not serve as case specific decisions of the Council.
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Those opinions relied upon by the County and the GRC as requiring some

deference to a statutory interpretation by an agency charged with the administration or

enforcement of a statute involve appeals from specific decisions made by the agency, and

thus are not directly applicable in this case.

For these reasons, this Court concludes that it should not give deference to

Advisory Opinion No. 2006-01 in this matter. However, the GRC has been permitted to

appear as amicus curiae in this case, and this Court will therefore consider the legal

arguments presented on its behalf.

Specifically, the Attorney General as counsel for the GRC, argues that the recent

decision of the Appellate Division in New Jersey Builders Association v. New Jersey

Council on Affordable Housing* 390 N.J.Super. 166 (App. Div. 2007), certif. denied, 190

N.J. 394 (2007), should be afforded precedential value in this case, The issue directly

before the appellate court in that case was not whether the official form of the agency

must be used to make a request for access to its records under OPRA. Rather, the

plaintiff, New Jersey Builders Association (NJBA), had filed an action in the Law

Division asserting rights of access under OPRA and the common law alleging that the

New Jersey Council on Affordable Housing (CO AH) had unjustifiably said that it would

provide the information requested by NJBA beyond the seven-day deadline provided in

OPRA at N.J.S.A. 47:1 A-5(i). The trial judge had dismissed the complaint after COAH

produced the documents, and determined that NJBA was not a prevailing party entitled to

fees under the statute, prompting the appeal by NJBA. This Court notes that the New

Jersey Press Association was granted leave to appear as amicus curiae in that appeal.

10

2007-09-0800:01 9737446038 Page 12



09/08/2007 12:49 9737446038 RICHARD GUTMAN PC #0013 P.013 /017

In affirming the decision below, the appellate court pointed out that because

NJBA's request did not specifically identify- the documents it sought as required by

N.J.S.A. 47:1 A-5(f), OPRA did not require CO AH to produce the records within seven

business days under N.J.S.A. 47:1 A-5(i). The court also found that the request required

the custodian to do more than produce records under OPRA, and the alternative offered

by CO AH was reasonable, and therefore NJBA was not entitled to an attorney's fee

under OPRA. Id. at p.l71.

important to this Court's determination, are the findings made by the appellate

court that, "NJBA's five-page, thirty-nine paragraph request bears no resemblance to the

record request envisioned by the Legislature, which is one submitted on a form that

"providefs] space fora ...brief description of the record sought." N.J.S.A. 47:lA-5(f). Id.

at p. 178. Later, the court concluded that:

Descriptions of the sort NJBA gave CO AH have been found
inadequate by courts of other jurisdictions applying similar
statutes, and this court has determined that OPRA should be
applied in the same manner. See, MAG Entertainment LLC v.

Division of ABC, 375 N.J.Super. 534, 546-549 (App. Div. 2005).
Because NJBA's request is so far removed from the type of OPRA
request anticipated by the Legislature, we conclude that the related
provisions of OPRA, those which require a timely response and
provide for an award of attorney's fees when such access is denied
and litigation is required, have no application here.
SeeNJ.S.A. 47:lA-5(i); N.J.SA. 47:1 A-6. Id. at p. 179.

This Court finds that the above analysis by the appellate panel indicates that the

court understood the requirement of OPRA that a request be in "writing," to mean that

the official form required by N.J.S.A. 47:1 A-5(g) must be used to request a public record

under OPRA.

11
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Applying the principle of statutory construction that each part or section of the

statute should be construed in connection with every other part or section to produce a

harmonious whole cited in Matturi v. Bd. of Trustees of IRS, 173 N.J. supra at 383, this

Court finds that the reference to the requirement that all requests be in writing is

contained in the same section, N.J.S.A. 47;lA-5(g)f as the requirement that the basis for

any denials be written on the form and returned to the requestor. This, too, supports the

conclusion that the Legislature intended the written request to be on the form.

From a practical standpoint, the quandary proposed by counsel for the ORC of

how the custodian could be expected to explain the basis for a denial on the form and

return it to the requestor, if no form had been submitted, is a valid one. Plaintiffs

counsel argues that the provisions ofN.J.S-A. 47:lA-5(g) should be interpreted to mean

that, while the record requestor may, but need not, necessarily use the agency's official

form, the government record responder is always required to use the official form.

Plaintiffs counsel argues that, from a practical standpoint, if a record requestor sent in a

written request not on the agency's official form, and the government responder wished

to deny access to all or part of the request, the government responder would be required

to take a blank form, reference the application made on the non-form, and then write on

the form the reason for the denial of access, sign and date it, and return it to the requestor.

Plaintiffs counsel argues that the requestor then has the benefit of seeing the official

form which explains how to appeal the denial of access. (See, plaintiffs brief at page 5).

Plaintiffs counsel asks that this Court consider certain amendments in 2006 to the

New York Freedom of Information Act dealing with e-mail requests as instructive. N. Y.

Pub. Off. Law Section 89(l)(b)(v) provides that, "The Committee shall...develop a form,

12
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. which shall be made available on the internet, that may be used by the public to request a

record." N.Y. Pub. Off. Law Section 89(3)(b) provides:

All entities shall, provided such entity has reasonable means available,
accept requests for records submitted in the form of electronic mail
and shall respond to such requests by electronic mail, using forms,
to the extent practicable, consistent with the form or forms developed
by the committee on open government pursuant to subdivision one of
this section and provided that the written requests do not seek a response
in some other form.

The New Jersey Open Public Records Act does provide in N.J.S.A. 47:1 A-5(g)

that a request for access to a government record shall be in writing and may be hand-

delivered, mailed, transmitted electronically, or otherwise conveyed to the appropriate

custodian. In this case, Ms. Renna and the Clerk communicated completely by e-mail in

the course of one day, and the record reflects that a staff member had e-mailed the

County's request form to Ms. Renna the previous Friday. The language of the OPRA

section differs significantly from the language of the New York statute however.

This Court finds that the interpretation by plaintiffs counsel does not take into

account the common sense meaning of our Legislature's use of the sentence in N.J.S.A.

47:1 A-5(g) that, "If the custodian is unable to comply with a request for access, the

custodian shall indicate the specific basis therefore on the request form (emphasis

supplied) and promptly return it to the requestor."

When interpreting a statute, the Legislature's intent is paramount, and generally,

the statutory7 language is the best indicator of that intent. DiProspero v. Perm, 183 NJ.

477,492 (2005). Statutory words are ascribed their ordinary meaning and are read in

context with related provisions, giving sense to the legislation as a whole. Id.

13
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This Court finds that the phrase which requires the custodian to respond to the

request by returning the request form, given its ordinary meaning and read in context

with the related section of the same provision which requires the request to be made "in

writing," implies that the form has previously been sent to the custodian by the requestor,

and that the custodian is therefore in a position to return it to the requestor. The fact that

the previous section of the statute lays out the requirements of each agency's form,

including the space for the requestor to list their name, address and phone number and a

brief description of the government record sought, as well as space for the custodian to

indicate which record will be made available and when and the fees to be charged, and

space for the custodian to list reasons if a request is denied in whole or in part, when

given its ordinary meaning and read in context with the succeeding related provision that

the custodian list the reason for any denial on the request form, sign and date the form

and promptly return the form to the requestor, makes sense to the legislation as a whole

only if the written request for a public record is made on the agency's form. If a person

makes a request without the form, the approach followed by the Clerk in this case to Ms.

Renna's electronic request, to make the form available to the requestor electronically,

appears to be a reasonable way to assist the requestor to comply with the statute.

14
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* Conclusion

For all these reasons, this Court denies the. plaintiffs request for a declaratory

judgment that the County violated OPRA, as well as the plaintiffs request for injunctive

relief and counsel fees. A filed copy of the Order of Judgment is enclosed, and either

parties may appeal to the Appellate Division of the Superior Court of New Jersey within

45 days of its entry.

KAtHRYN A. BROCK, J.S.C.

End.
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